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ABSTRACT , . ' 

This papet examines several tJnited States Supreme 
Court decisions to .evaluate the Court's stance on an individual's 
right to privacy when that right conflicts with the pr^ss right 'to 
freedom expression* Particular attention, is paid to the^Colirt's 
"Posenbrx)om" and.^Gertz" decisions. The paper concludes that'the 
Supreme Court is trying to accommodate bpth individual and press • 
rights as equivalent yet distinct liberties, and that the Court 
interprets t he law 'of privacy and the law of def amatiod ,as being 
distinct from one another. (RL) 
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"Where matters are in flux. . . i.t is more impor- 
tant to re-think past conclusions than to adhere 
to them without question, • • ." 

Justice Harlan 



During its 197^-1975* term, the United States Sup/!beme 
Court issued two decisions on privacy and the press, Cantrell 

y. Forest City Publishing Co . and Cox Broadcasting Corp, Vt ^ 

' fi 

Cohn."^ Prior to that ter^n, i-t had issued only one decision — 
Time. Inc. v. Hill (1967)^-:- involving privacy and the press 
in thie Cox decision the Courts shifted from the position it had 

CO 

taken in Time t 'whereas Time gave preferred status to freedom 
of the pr^ss, in Cox a* majority of thp Court emphasized the. 
importance of protectiij||g both freedom of expression and privacy. 
Similarly, in the defamation area the .Court has departed from 
Rosenbloom v. Metromedia (1971),^ 'in which preferred status was 
given to freedom of the pressi in Gertz v. Welch (197^)"^ the 
Court emphasized the importance of protecting both freedom of ' 
expression and r:ight to reputation. 

Supreme Court privacy and defama1;ion decisions have at 
times followed similar ^in6s of development* The Court has 
us^d parallel lines of reasoning in these .aire^s', without mergii^fe 
J)rivacy and defamation law.* Two important defamation decisions, 
Rosenbloom and Gertz, will be * considered in this monograph for - 
the' following r|asonsi ' first, since -Time and Cantrell involve, 
the "fklse light" invasioh of privacy, they are closely related 

• . ■ ' ■ 3 ■ 
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to defamationj 'second, Time and Rosenbloom share the same 
.conceptual basis, and third; since Qertz refutes the conceptual 
basis of Rosenbloom. the conceptual basis" of Time can be • 
questioned'.^ 

^ Following a brief description of the cases, these questions 
will be answered! * ^ » , * ^ 

1) ^ Has the Supre,me Court attempted to provide 

equipollent protection for the right of privacy ■' ' 
(or right of "reputation in defamatiop cases) 
and the right of freedom of expression, or does 
it accord one right preferred status over the ^ 
other? 

2) Has the Supreme Court- attempted to merge the 
law of privacy and defamation? * 

Aper consideration of these questions, the Supreme Court's 

ilost recent decision on privacy and the press, Zacchini v. 

Scrlpps-Howard Broadcaati n^r nn . ,1° will be discussed. 



Case Background 

On September 11 and 12, 1952, James Hill and his family 
were held hostage in their Whitemar^sh, Pennsylvania home "by" 
three escaped convicts. The family was .released unharmed, and 
in an interview with newsmen. Hill emphasized that triers had 
been no violence and that the convicts had been courteous* to 
the family. m 1953, Random House published The Desperata. ^. 
Hours, a novel by Joseph Hayes about 'the -Hilliard- family ^ 
being held hostage in their home by escaped convicts. However, 
unlike the Hills,, the Hilliards. were subject to. violence^knd ^ 
verbal sexual Insult. The Desperate. Hnnr>^ was 'transformed 'into 
a motion picture and play, and in^Febfuary 19.55., Life 'magazine • 



published an article entitled "True Crime Inspires Tense Play," 
whjLch asserted tha^t the play depicted the Hill's experience. 
The photographs accompanying the article showed violence and 
escape attempts.. , . ' ' ' 

Hill, brought an action for invasion of privacy .under the 
privacy provisions of the New York Civil Rights Law,"^^ alleging 
that Life knew the play did not mirror the experience of the 
Hill family. Time, Inc., publisher of Life , defended 'the >, 
article, stating that it dealt with a "subject of general 
interest and Of value and concern to the public" and that it 
wap "published in good faith without any malice. . . ^-^^ 

The judge instructed the' jury that liability must be 

based <5n a finding of "f ictionalizktion. " The jury awarded 

Hill $5.0,000 compensatory and $25,000 punitive damages, and 

on appeal the Appellate Div^ision the New York Supreme Court 

sustained the liability verdict but ordered a new triial to 

determine damages. At the new trial, Hill was awarded 

$30,000 compensatory damages without punitive damages. The 

New York Court of Appeals affirmed the compensatory damagjps 
17 

award, 'but on appeal to the U.S. .Supreme Court the decision 
was reversed and remanded for further .proceedings. \ 

Justice Brennan's majority opinion clearly echoed the 
majority opinion he >vrote in New York Times Co. v.' Sullivan 
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' Factual error, content defamato^ry ofc 

reputation, or both, are insufficient , for an . ' 
award of damage's for false statement^ unless' 
actual malice— knowledge that the stalitements 
are falg'e or .in reckless disregard of the, truth — 
is -alleged and proved. 20 



Brennan then stated i ' . * 

We hold that the constitutional protections for' 
speech and press preclude ^he appiicati'oh of the 
Ne\* York statute to 'redres^ false matters of public' ' 
interest [emphasis added] in the absence of proof 
that the defendant published «the report with know- 
ledge of. its falsity or in reckless disregard of 
the truth. 21 

Thus, in thW Time. Inc. v. Hill ^^ decision, the Supreme 
Court applied the New Yofk Times malice standard to a privacy 
case^^-^ Shortly after the Time decision was issued," the 
Supreme 'Court extended the scope of the New York Times 
malice standard in defamation cases to include public figures. 
In June 197^., in Rosenbloom v. Metromedia . ^ a plurality of the 
Court further extended the New York Times standaird in defamation" 
cases to include matters of "public interest," re^rdless of 
whether the plaintiff . was a "public official,." a "public" 
figure," or a "private individual." 

In October 1963, Geqrge'.Rosenbloom, a nudist magazine 
distributor, was arrested for sellin^"obscene"- literature. 
Subsequently he -sought an injunct^n in Federal District Court 
prohibiting police interf erenceVwith his business and fuKther 
publicity of hi's arrest. Repotting on the arrest and the suit, ■ 
radio station WIP, owned -by Metromedj-a, characterized Rosenbloom 
as a peddler of girlie books/ and snut literature and quoted "a 
police official who descrilAd ,the material Rosenbloom distributed 

■ ' . - I ' ' 

as obscene./ When a^jury;in state .court acquitted Rosenbloom 
of the criminal obscenity,,/charges in May' 1964, he filed a 
diversity action "for libel in United states' District Court for 
the ?ast6rn- District' of 'oPennsylvania, alleging that WIP's 



characterization of him as a smut ^Jfeddler ,' was false arid that 
the description of his books and magazines as obscene was 
- libel, per se. WIP's defenses .at the trial were truth and 
privilege. • . f 

The -jury returned a verdict for Rosenbloom and awarded 
him $25,000 general daflia^ges and $7?5vOOO punitive damages. 
The punitive damages were reduced by the District Court. on 
remittur to $250,000. The New York Times standard was 
\ . inapplicable 4n this case, the District Court held, becausp 
■Rosenbloom was ne|st^her a "public official" nor a "public 
figure." The. Court of Appeals for the Third Circuit revbrsed, 
holding that the New York Times standard was applicable and \ 
that th-e fact that Rosenbloom was not a public^gure "cannot 
be accorded decisive importance if the recognized '^important 
guarantees of the First Amendment are to be adequately imple^ 
mented. "-"^ * . ■ 

Though affirmihg, the Supreme Court' was sharply divided. 
Justice Brennan in an opinion which Chief Justice Burger and 
Justice Blacknitin joined, stated i ' 

We honor the commitment to rdi3ust debate on public 
issues, WfHch is embodied in the' first Aitiendment, 
. by extending constitutional protectipn to all dis- 
^ • cuss ion and communication involving jftiatters of 

public or general concern, Without regard to- whether" 
the per sor\s, involved are famous or anonymous. 31 

■The application o> 4;he New York Times standard in defamation' 
y. cases involving matters of publip interest presented by the 
/ Rosenbloom plurality was superseded by new rules regarding 
defama-Eion when the Supreme Cour,t issued "its Gert^ v. Welnh 
' decision in June 1974.-^^ ; . 
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This decision marked a shift in the Court's approach to^ def a- 
mation, eliminating strict liability but placing requirements 
upon (the plaintiff before actual and purji^ive jdamages could be . 
^ awarded. 

Elmer Gertz, a reputable attorney, was falsely portrayed 
in American Opinion ,' a magazine of the John Birch Society, a^ 
a "Leninist,** "Communist-f renter , !* and a former official of a 
Marxist groups -^-^ The editor of- American Opinion made no attempt 
to check the accuracy of these statements* In a , diversity 
action for libel 'in the United States District Court for the ^ 
Northern' District of Illinois, Gertz attempted to'prove that— 
the editor had acted with knowledge that the statements .were 
false, or with reckless disregard of whether they were false 
or note ihe publishers of Amerioan Opinion argued that Gertz- 
was a. "public figure and th"at the New York Crimes standard 
should a-pfly to this case.-' . The District Court denied tJjat 
rertz was a "public figure." However, foreshadowing the 
^ re^sonirig Qf the plurality of the Supreme Court ^n Rosenbloom .■ 
it conc/luded that the New York Times standard'-protected "dis- ' 
cussion 'of any public issue without regard to the status of 
the person defamed thereinT" 

- .Gertz appealed to the Court of Appeals for the Seventh . 
District and contested the appiicabllity of the Times Standard 
to his case. The .Court of Appeals, citing the Supreme Court's 
intervening' dec-ision in Rosenbloom . affirmed the District 
Court's decision to .apply the Times standard to this case. 
/After reviewing the recoffd, the Court of Appeals also agreed 
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with the District Court that Gertz had failed to show 'by clear 

and convincing evid-ence that American Opinion had acted with 
• . 'og ^ " ■ ' ' 

actual" malice. 

Upon review, a majority o-f- Supreme Coffrt justices stated 
that both the District Court and Court of Appeals had "correctly 
f^j^ed that mere .pr oof of failure to investigate, without more, 



cannot establish reckless disregard for the truth. "■^'^ Citing 

• "SO 

St. Amant v. Thompson . -^^ the Supreme Court held that to meet 
the ^actual malice standard, a plaintiff must show that^a pub- 
•lisher has actedwith a "high degree of ^awareness. .". of 

♦ 

probable. falsity. "-'^ , However, the Supreme (Jour.t reversed the 
lower courts and held that the New Yorl^ Times standard was 
inapplicable .in a case involving a private individual, even 
"though the defamatory statements concerhe^d an issue of public 
or general interest. In addition, the Court placed restrictions 
on recovery of .punitive damages , which require that actual 
malice be proven by clear and convincing evidence before 
punitive damages' can be awarded.^® . /• 

The Gertz' decision brought the ^Time. Inc. v. Hill 
decision into- quest ion The Court in Gert;^ had refuted the 
"public or general interest" requirement for application of the 
Mew Yor-k Times standard in defamation cases^ suggested by the ^ 
plurality in Rosenbloom . ■ Was the "pub-lie or .general" interest" • 
requirement adopted in Time also invalid? The Court' has not 
always been clear on the distinctions between def amation,^nd 
"false light" invasions of privacy. two'^post- 
Gertz, press/privacji cases— Cantrell v. Forest Citv Publishing — ^ 
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presented the Court with the opportunity to refute the >, Time 
'"putrlic or general interest** requirem6nt in light of Gertz , , , 
or to uphold the Time requi]*ement and allow false light • 
privacy and defamation to develop as ,two distinct lines of 

'* * • * • * _ 

After Melvin Cantrell's accidental death* in December 196?, 

when a bridge collapsed, a feature article on the impact of 

the death on the Cantrell family was prepared by Joseph Eszterhas. 

0 t 

Accompanied by Richard Conway,' a phcHfcographer , Eszter'has went 

to the Cantrell home and talked with. the Cantrell children 

while Margar:et Cantrell, MelviA's widow, was not present. 

Eszterhas' story appeaiped . in the ■ Cleveland Plain 'Dealer 

Sunday Magazine on August ^, 1968, .and s.tregsed' the Cantrells' 

abject poverty. The story contained ^a numlSer of inaccuracies, 

the mo^st b;Latant of "which was perhaps the following t 

j Margaret Cantrell will .talk neither about what 

happened nor a,bout how they are daing. She 
wears the same mask of non-expression she wore at 
the funeral. She is^ a proud woman. She says that 
after it happened, the people* in town offered to 
-help them^out with money and they refused it take 

Margaret Cantrell and four of her children subsequently 
brbught^a diversity of citizenship , action -for invasion of 
privacy against Forest City Publishing, publisher of the 
' Plain Dealer , as. well as Eszterhas and Conway", in United ' 
States -District Court for the Northern District oX Ohio. 
The District Judge^struck all claims for punitive damages oh 
grounds of a lack of evidence that the false light portrayal 
was done ••maliciously.**^^ However, the District Judge instructed 
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the jury 'that' liability for compensatory damages could be" 

« 

imposed if the article had been published with knowledge of 

falsity or in reckless disregard of the truth^e The jury found 

each of the defendants liable for compensatory damages i on 

appeal the Court of Appeals for the Sixth Cir6uit reversed, • . ^ -• . 

holding that the publisher- had not acted with knowledge of 

falsity or with reckless disregard of the truth. 

On' certiorari -the United States" Supreme Court reversed and 
remanded, •'w2^th directions to^enter a judgment affirming. . . 
the District Court. . . ."^'^ Justice Stewart in an opinion irr 
which eighty other members of the Court "joined , stated that many,' 
of Eszte-rhas' statements were "calculated 'falsehoods" and that 
the jury had been justified in binding that ."Eszterh^ had • ' 
portrayed the Cahtrells in a false light through 'knowing or' - 
reckless untruth. "^^ . *. ' • . 

In considering the Cantrell case,' the -Supreme Court stated 

that since' the District judge (in contrast to the judge in 

Time^ Inc . v. Hill^) had instructed the jury that liability 

could be imposed only Tf actual malice was found. • 

» • • ^ this case presents no occasion to consider 

. whether a State may constitutionally apply a more * 
relaxed standard of liability for a .publisher or 
broadcaster' of false stat-ements injurious to a 
private Cemphasis addedj individual undeiv false- 
light theory of invasion- of pr'ivapy or whether r ' • 
the constitutional standard announced in Time, Inc. " ( 
V Hill applies to all false-light cases. Cf. • 
G©«:tz V Welch, Inc. . . Rather, the sole question 
that we need decide is whether the Court 'of Appeals 
erred in setting aside the jury's verdict. 50 , ■ ' * 

By deciding Cantrell on narrow grounds, t|ie Court had refused 

to invalidate Time in light of Gertz . and was allowing .false 

' ■ ■ 11 " ' • 
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light privacy law to develop along a different line than \ ' 

defamation law. ^ * • • . ' 

• Later in "the 197^-1975 .term, 'the Supreme Court issued iis 

decision in Cox Broadcasting Corp. v. Gohn i^^ though this / 

. . - . ' ' T <- 

case did not involve "false light" invasion of- privacy, it * . v • 

provided the Court with another opportunity to address the 

distribution of protections of privacy and freedom ^of speech, - 

and to consider the impact of Gertz on privacy case^.^^ ,^ 

Cynthia Cohn, Martin Cohn's seventeen-year- old daug>iter, 

was raped and suffocated in August 1971. Due to a Georgia ^ 

statute thart niakes it a misdemeanor to disclose the 'identity 

of a rape victim, the orijginal press coverage of the crime did ^ 

nat reveal Cynthia's name.^^ Six juvenile boys were indicted 

for the rape I Tom Wassell, a ijjewsman for ;VSB-TV (owned ty^ox ' • 

Broadcasting), was prebent at their- Appearance in cpurt on ' ' . ^ 

( 

April .10, 1972. During -a recess, Wassell was shown the ^indictr * 
ments, which clearly ^showed the name" of . Cynthia Cohn, by the 
clerk of the court. Later that day, Wassell broadcast a news 
report *of the' proceedings over WSB-TV, identifying Cyrithia 
Cohn as a rape victim. - . . • . , * - 

Martin Cohn brought an action ^against Cox- Broadcasting > " 

-in Superior Court of'pulton County, Georgia, alleging that his 
privacy had been invaded by the dissemination *^f his deceased ' 
daughter's name. Cox Broadcasting's defense was that the liroad- * 
cast was. privileged under the First and Fourteenth Amendments. 

'The Superior Cpurt held that the rape identification statute " 
gave a civil ^remedy -to 'those injured by its Violation. On appedl ' \^ ' ' 

* f 

S » 

■ 12 ■ --'r- 
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the Georgia Supreme Court initially held that the' Superior 

Court had erred in construing the" statute to extend io'.a civil 

cause of action f.or invasion of privacy..^'' On a. mot ion,* for \ 

rehearing, the 'Georgia Supreme .'dour t held .that tlie statute. " . • 

Xas a "legitimate limitation on the right of freedom of expresion. "^^ 

• On appeal the United States . Suprem'e Court reversed. Jn' an 

opinion written by Justice -White and joined by five other 

members of the Court, it held,/ { . s ' , 

* • 

•At the very least, the. First and Fourteenth . * ' 

Amendments will not allow, exposing the press to 
liability for truthfully publishing information 
released to the public in official court records. 59 

The "interests in privacy," the Court held, "fade when the 

information involved already appears oh the pUlJlic record. "^° 

As the following section will show, the Cox decision isvsigriif.i- 

canti in it a m qi" the** Court expressed the need to • 

balance the competing interests in a. press/privacy conflict 

differently than the majority' of ■ Time . Inc. v. Hill .^^^ 

• Equipolle nt Protection or Preferred- Status ? v „ ■ 

* 

In thiS' section each of the decisions will be analyzed " ' 
according to whether the Court attempted to provide equipollent [ 
protection for the right of pi-ivacy (orjjrotect ion .from - 
defamation) and freedom of expression, or gave preferredf status 
t</one right. The.Court's positicin in Cox Broadcasting Corp . 
v^_Cohn^2 ^j^oj^g sharply from ^its earlier position in Time'.. Inc . 
V. Hill .^^ ^ ■ " * ' 

' — ' ' '■• - r-' • ^ ■ ■ . \ 

^ Justice Brennan's majority opinion in Time. Inc. v. wm ^^ 
clearly pla.ces "primary v^lue on freedom of speech and of press. "^^. 

' . .13 
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Using James Madison's assertion that •'some degree of abuse is 
inseparabre from, the proper use of every thing, and Q no. 
^ instance is this more true thari\in the press. . Brennah 
argued that erroneous statements are inevitable* Quoting his 
decision in. New York Times Co, v> Sullivan , he ass^ted that such 

- statements, without malice,, •'must be protected if the freedoms 

of expression are to have the 'breathing space' that they 

67 • • 

•need; . . to survive. . . .^^"^^ 

By rejecting a negligence standard for liability and 

t 

imposing the actual malice standard. Time made it difficult for 

a private individual to recover damages for .false light 

invasion of privacy ir\ matters of public interest. The 

difficulty of recovery'is ' a deterent to litigation, thus 

increasing^ •'breathing ^pace"* for press freedom. * 

. The "absolutists," Black and Douglas, concurred with the 

majority. Although they believed that tha actual malice 

standard' abridged freedom of the press, they joined the Court's 

opinion "in order to make possible an adjudication that controls 

6q 

this litigation." ^ Black warned against weighing conflicting' 
valups, arguing that the First Amendment was designed to > 

"guarantee the press a favored^spot in our free society." . 

/ \ ^ 
\ He stated I " 

- * The First Amendment was deliberately written "in* 

language designed to put its freedoms beyond the 
reach of gbvernment to change while it remained 
unrepealed. If judges have, however, by .their own 
fiat today created a right of privacy equal 
(emphasis added] to or superior to the right of 
a free press that the Constitution created, then 
. tomorrow and the next day. and the next, judges . >^ 
can create more rights that balance away ';jbther ^ 
cherished Bill of Rights' freedoms. 71 

14 ' ' * . , 



In his separate concurring opinion, Justice Dougl&s argued that 
state attempts to restrict freedom of the press are barred by 
the First . and Fourteenth Amendments "where the discussion 
concerns matters in the public domain, when a person ''s 
activities are in the "public domain," Douglas stated-, such 
"privacy as a~p'57?s<in-«<5rmally has ceases. . . ."•^^'^ 

Justice Harlan's opinion, concurring in part and dissent- 
ing in part, "disagree^ y/ith the application of the New York • 
.Times actual malice standard, to this case. He preferred 
instead a negligence standard for' determination of ' liability. 
A more limited "brealihing space" for freedom of expression, 
he stated, was.- needed in this case than in those which involved 
public officials.''^ • The First Amendijient, he'^'stated, "cannot 
l^e thought to insulate- all press conduct' from review and 
responsibility for harm inf lictedi-'* liability should exist wl^en 
private individuals ••powerless to' protect themselves** were 
••Involuntarily exposed, . . ••^^ ' 

Justice For tas, 'joined by Ci^ief' Justice Warren and Justice 

Clark in a dissenting opinion, 'forcefully argued that privacy 

is a basic right and that the First Amendment does not preclude 

protection of - lihe fight of privacyi "There are great and 

important values in our see iety)^^** he '.stated, "^ne*' of which is 

greater tHan those reflected in'^the First Amendment, but which 

are also fund^ental and entitled to<-this Court's careful 

respect and attention. Among these is the right to privacy. . 
„77 . 



14 ' > . 

"Perhaps the purpose of the decision," Fort^is, stated, 

"is to indicate that this Court will place insuperable 

obstacles in the way of recovery by persons who are injured by 

reckless an'd heedless assaults, . . ."'^®. Fortas argued that 

the Court had an important responsibility in protecting the ^ 

individual's, right to privacy, as .well as freedom of the pressi 

The courts may not and must not permit '.either ' • 

public or private action that censors or inhibits 
the press. -But part of this .responsibility is to ' 
preserve values and procedures which assure the ^ 
^ ordinary citizen that the .press is not above, the 
reach of the law. . . • For- this ' Court totally 
to immunize the press. / . would be no service to 
freedom of the press, but an invitation to public 
hostility to that freedom. This Court, cannot and 
should not refuse to permit unde3r state law the 
private citizen who is aggrieved' by the type of 
assault Which we have here and which is not within 
the specially protected core of the First Amendment 
to recover compensatory damages-. ^ ^79 



... 



80 

A majority of the Court in Time, Inc. v. Hill gave 
preferred status to rigiyts guaranteed by the First . Amendment ^ 
over^he right over privacy. Just^ice Harlan's^opinion, although 
C9ncurring in part, agreed with Fortas' dissent that a limited 
breathing space for freedom of expression should exist when 
the rights of private citizens are violated. This idea is 
central to the Gertz decision, whi^h refuted the Rosenl)loom 
• plurality.'^ . 

In the Rosenbloom 'decision as. in the Time decision, 
only a minority of the Court was concerne<J with not weighting 
the scales "so heavily in the d.irection of press freedom" -| ^ 
- Justice Brennan's plurality opinion in Rosenbloom v. Metromedia . 
like his opinion in Time , extended the press a protection which > 
gave ^freedom of express ion^^aref erred status over the individual's 

ERLC ^ • 
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^ protection from defamation. By €Xten4ing the New York Times ' 
actual malice standard to all defamation cases concerning 
matters of pubiieP interest, the plurality maintained the 
' "commitment to, the. .principle that debate on public issues " 
' should be uninhibited,' robust, and wide-open,"®^ which 'was first 
stated in New York Times Qo. v. Sullivan . 

In Rosenbloom . as in his earlier opinions in the |iew • " 
York Times and. Time decisions, Brennan was concerned with 
providing adequate "breathing space" for First' Amendment free- 
doms. He rejected the need to provide equipollent protection 
for freedom" of expression and right of reputation^ 

society's interest in prot.ecting individuai '■ 
reputation often yields to other importantXgo^ls. 
In this case, the vital (emphasis addedj ne^ds of 
freedom of the .press, and speech persuade us\hat 
allowing private citizens to obtain damage judg-^ ; 
ments on the basis of a jury determination thatVa 
publisher ppobably failed to use reasonable eare^ 
: would not provide adequate "breathing space" for 
theSe great freedoms. 85 

>■ /- 
In a -short concurring opinion. Justice Black agreed that 

the First -Amendment protects all aiscu)sslon of matters^inyolying 

public or gejieral concern. He added that the Co.u^'t should , . 

abandon "New York Times Co. ^v. Sulliyan and adopt the rule to 

the effect that. the First Amendment waff intended -to leave the 

press free from -the harassment of libel judgments."®^ y 

• Justice White also concurred but refused to j-oin -any of the 

opinions because "^each decides broader constitut'ional' issues 

^ and displaces more state libel law. than is necessary for "the 
decision in this case."®^ The plu;rality was proceeding on too 

*^road a front, he believed.. Though he wanted to insure "that 
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effective communication which is essential to the .functioning 
of our free societyr" he did' not believer that state libel laws 
concerning private citizen's had "caused the* press to*. tread too 
gingerly in reporting 'news' concerning private citizens. . . 
. or that the reputation 6f private citizens has received inordinate 
protection from falsehood."®® ^ . 

White's^ opinion, while concurring, stands in the middle of 
the spectrum of opinions issued in R osenbloom v On tl)e one hand, - 
he disagr^eed with the plurality's ejttension o fAew York Times t ^ 
discussion of Rosenbloom's arr^est ,' due to the involvement of • 
public servants, was protected by New York Times , without extend- 
ing its scope. On the other hand, he disagreed with Justices 
Harlan and Marshall, who proposed eliminating strict liability. 
His dissenting opinipn in Gertz . as will .be'shown, disagreed 
with eliminating strict liability and stress.ed the need to 
protect reputatitfn'.^ * ~ - ' - i 

♦ 

In a dissenting opinion, ' Justice Harlan Argued for greater 

prot^i^tion of the private individual ^from defamation. He 

believed state lij)el law provi4«d a countervailing jnte.rest 

that -existed in tension with federal const itutipnal protection 

^of freedom of the press. However where . "the purpose and effect 

of the law are td redress , actual ar^ measuifable injury to. 

private individuals that was reasonably foreseeable as a result '' 

of the publication," he stated, "there is no necessary conflict 

with the values^of frd-edom'of* speech. "^^ Though justice Harlan ' 

• ■ - . • . # 

loft the Court before the Gertz case, his dissent in Rosenbloom ' 

foreshadowed thefmajdrity position in Gerta . He stated, •'The ■ ' 

States should be: free to define for themselves the applicable 
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standard of care so long as they do not impose liability without 
fault. . • 

Of the Rosenbloofm opinions, Justice Marshall •s dissent 
expressed the most concern for protecting both conflicting 
valueSf He declared that protection of reputation from 

^wrongful hurt** is a concept at 'the '•root of any decent system 

91 ^ ' • ^ 

of ordered liberty. ••^ On the other hand, he added that a 

••free and unfettered press is also basic to our system of ordered 
liberty. Here two essential and fundamental^ values conflict.^^ 

Justice Marshall believed that the plurality ^erred in 
extending the New York Times actual malice standard in defamation 
cases involving matters of public interest because it offered 
inadequate protection for both conflicting values. The appro- 
priate rjesoliAion of the "clash of societal values in defamation 

cases involving private citizens, he believed, involved ^ 

93 

restricting "damages to actual losses. "^-^ This would eliminate 
the self-censorship that results from the :f ear of large punitive 
awards, while the "interest in protecting ' individuals from 

def ama'^ion will still be fo&tepred" by ,pompensating ^them for 

— ' ' 94^ — - ^ - _ — 

their actual losses.^ / 

Thus in Rosenbloom as in Time, only a minority of the 

Court was concerned with providing equipollent protection fo^ 

the conflicting values. In contrast, the majority in Gertz 

y> Welch ^^ attempted to i()rovide a "more equitable boundary ^ 

beti^een the competing' concerns. . \' . "^^ The essence of Justice 

Powell's majority opinion in Gertz was that preferred staiu^ 

for either freedom of expressioh or^ protection of -reputation 
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was inappropriate ^In defamation cases involving private 

individuals. , 

"Some tension necessarily exists," Powell stated, "between 

the need for a vigorous and uninhibited press and the legiti- , 

97 

mate interest in redressing wrongfu^l irtjury."^' Protelction of 

- ' ^ 

the First Amendment must be broad, but the "need to avoid self- 

censorship by "the news media is. '. . not the only societal 

value at issue. He indicated that the Rosenbloom plurality 

had failed to achieve the '•proper accommodation" between the 

competing values for two reasons i 

On the one hand, a private individual whose repu- , 
tation is injured by defamatoBy falsehood that does 
concern an issue of public or genera.1 interest has 
no recourse unless he can meet the rigorous require- 
ments of New York Times, / . . On thfe' o:ther hand, 
a publisher or broadcaster of a defamatory error 
* which a court deems unrelated to an issue .of public 
or general interest may be held 'liable in damages 
even if it took every reasonable precaution to assure 
the accuracy of itsStssertions. And liability may^ 
far exceed compensation for any actual injury to tne 
'plaintiff, for the jury may be permitted to presume 
-"damages without proof of loss and even to, award 
punitive damages. 99^ - ^ - * 

By eliminating strict liability and requiring proof of actual 

malice before punitive, damages cou^d be awarded, the Gertz 

majority was attempting to, provide adequate breathing space 

for expression, • But by also allowing private individual to 

recover actual losses without .mbeting the New York. Times 

standard, the Court was offering greater protection for repu* 

tation than it , had with the Rosenbloom plurality,. - ' 

Justice Blackmun, who joined Justice Brennan and Chief 

Justice Burger in the Rosenbloom plurality opinion, concurred 

with ^ the majoi^ity in Gertz . *Blackmun joined the atterjpt to 



••strike a balance between competing values^^ for two reasons t^^^l 
first, by removing the specters of presumed £uid punitive ^ki^agfe|s 
in absence of l^ew York Times malice, he believed that the Couiyt 
eliminated ••powerful motives for self-censorship^^ and provided/ 
"adequate breathing space for a vigorous press »,•• secondly, | 
he felt that it was important for the Coiirt to'h^ve a ••clearly 

^efin^d majority position that ^elinjinates the^unsjireness 

• ' 102 
engendered by Rosenbloom's diversity . •* 

Chief Justice Burger, who as mentioned above, joined the 

Ro^enbloom plurality, issued a. dissenting opini6n in Gertz / 

He preferred .to "allow this arfea of law to continue to evolve 

103 ^ 

as it has up to now. .,•••• JUstice Douglas also dissented, 

{ 

Stating vthat any attempt to '•accommodafe** the ^competing interests 




n area was ••hopeless" because the protections, of the 

, ' 104 
First Amendment are absolute. 

'In a dissenting opinion. Justice Brennan adhered to. the 
views he expressed in Rosenbloom, stating that the majority in 
Gertz did not prpvide adequate ••breathing space •• for freedorj 
of expression, Justice White also issued^a dissenting 
opinion , but :for~ reiasons very different' from' ^th^others^"". he 
believecl that the majority opinion deprecated ^ttTe reputation 
interest- of ordinary citizens •• and argued, as in his Rosenbloom ' 
dissent,^ that too much state libel" law was being 'invalidated /^^^ 

••freedom and human dignity' and decency are not anti-| 
theticali^ White declared* ••Indeed, they cannot survive 
without each other. Both exist side-by- side in precarious 
■balance; one always threatening to overwhelm the other. ""^^^ 
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The Gertz- case, he claimed, "ult^ately con\^s*down to the 

1* ' ■ 

Importance the Court attaches to. society's 'pervas^v^ . 

interest in preventing and redressing attascks upog reputation 

•"^08 By requiring the plaintiff to "prove. . . 
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culpability. . •. and aciiual damage to "reputation^"^^^ l^e 
Court "denigrates that interest. . . . h ' 

"Nevertheless ; the ' Gertz decision does ptovide more pro- 
tection for the private individual's reputation that did the 
■ Rosenbloom plurality. Freedom of expression- was' not giveh the 
preferred status in Gertz which it had i n "Rosenbloom . and a more 
"equitable boundary between the competing concerns" , was achieved. 

In marked contrast to the Gertz decision, the Cantrell 
V. Forest City Publishing Co . -^"^ decision, issued" six months * 
later, contains no discussion of the 'need to provide equipollent j 
protection for the competing values. Neither did the Court 
consider, in light of Gertz . whether compensatory damages may 
be awarded in "false-ligh^iJ-privacy cases under a "more relaxed 
standard of :^iability" than .the New York Times actual malice 
■ standard;. The Cantrell decision also cdntraste with the~Cox 
decision, is'sujjd three/months later, because it contains no $_ 
discussion of/ the importance of a right of privacyT"^^^ . 

, Neve^rtheless , the majority opinion in Cantrell . written by 
^Justice Stewart and joined by sevin o°ther members of the Court, 
affirms an award' for invasion of privacy where ^ress conduct is" 
egregious. Howevfer, the decision is cast within the basic 
framework set by the Time decision, which conditioned awards 
upon proof of the New York Times actual malice standard.. If the 
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Court had agreed with the Court oCAppeals, it would have taken 
a- giant step by exte/iding the protection of tlje First Amendment 
to "calculated falsehoods. -'^^^ By affirming the District Court's 
judgment, ^th||^. Court decided the case on narrow grounds that 
did not require reconsideration of the framework of Time 
in light of Gertz .-^-^^ • 

In 'the only dissenting opinion ,in Cant^ell . Justice Douglas 
stated that he would adhere to<t7ie views expressed in his con- 
curring' opinion in Time' and affirm the judgment of the Court 
of Appeals. |. He argued that in "matters of public import. . . 
there must "be freedom from damages lest the -press be frightened 
into playing a more ignoble role *than the Framers visualized. "^^"^ 
Tftbugh Martin Cohn's claim'"=fhat his privacy had been 

inva^d was not upheld. by the Supreme^ Court in Cox Broadcastins 

118 ^ 
Corp. V. Cohn. the majority opinion, written by Justice White, 

clearly expressed a w3|llingness to accommodate the competing 
interests in an appropriate press/privacy case in a fashion 
quite different from the Time decision. "'•■'•^ 

As in earlier decisions where the rights of the^pte.ss < 
conflicted with defamation law ov right to fair trial, 
the Court stressed the importance of press coverage of the actions 
of government I 

y ' .* • in a society in which'^ach individual has 
but limited time and' resources with which to observe 
at first hand the operations of J^is government, he 
relies necessarily *upon the presB y) bring to hiiri 
in convenient form the -facts of those operations. 
Great responsibility is' accordingly placed upoh the 
news media to report fully and accurately the pro- ' 
ceedings of government, and o'fficial records and < 
dx)cuments open to the public are the basic data of- 

■ . ■ . - 23 
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government operations/ Without the informatipn 
provided by the press most of us. • • would be unable 
to vote intelligently. . ,121 » 

, ilowev^r, Justice White also stated that ••j)owerful 

arguments, can' be made, and^ave been made, that however it piay 

be jflefined, *thefe is a zone of privacy surrounding 6ve^ 



individual, a z,one within which the State may protect him from * ^ 

lop 

.intrusion by the press. • . There are' ••"impressive cre- 

dentials '•"'"^-^ for a right of privacy, he sta^ejj, ^d in^ ••the — 



collision betvyeen claims of privacy and those of a free press, 
the interests on both sides are plainly rooted in the traditions, 
and significant concerns of, our society. •• The tone of ^White's 
opinion, like that of Fortas? dissent in Time , is cautious, 
expressing the importance of ^ bo^^ freedom of ejcpression and 
privacy. His opinion recognizes tlje need to prevent the pro- 
tections of one value from abusing the other, a significant 
shift from the tone Qf the majority opinion in Time.^^^ ' 

Of the separate^ opinions, Justice .Rehnqui^t 's (fissenf was 
concerned solely with matters of jurisdiction,* and Justice 
Douglas • brief concurrence stated thait •'there is no power on the 

part of Government to suppress or penalize the publication of^ 

12^ 

•news of the day. Justice Powell al^o concurred but^ocused 

r « 

on an interpretation of Gertz . Because his opinion sheds, ii^ht 
on the -^lidity of Time, it will be -discussed in the( following ' 
section. " 
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Merger of Privacy arid Defamation ? 

William Prosser in an important, article on privacy,- 
stated that in both "false light" and "public disclosure" " 
prijracy. cases the "interest protected is clearly tl^t of repu- 
tation, with, the same overtones of mental distress as in defa- 
mation.*" - This Section will assess whether the .Supreme Court, 
_JjLJthe_caafts_ under' discussion has attempted tp merge the law 




of .defamfatioh and p*rivacy. * . ' * 

In his .majority opinion in Time, Justice Brennan referred 

to Prosser's assertion and then commented!. 

Many "right of privacy" cases could in fact have 
been 'brought as -"libei per-quod" actions.- ;■. . 
Although hot usually thought of in terms of "Fight 
of privacy," all libel cases concern publif; exposure; 
, by false matter, but the primary harm being compen- 
sated Is damage to reputation. In the "right' of * 
privacy" cases the primary damage is , the" mental 
^ .distress from having been exposed tojpublic view,- 
. although" injur-y to reputation may be an element 
bearing upon such damage. 128 . • , ^ 

Justice Brennan was not" the first member of the Court to 

recognize the , similarities between defamation and privacy. 

In Rosenbla tt v. Baer . a defamation case, justice Stewart » 

^discussed protection of reputation as ah aspect of "private 

personality" reflecting "^our basic concept of the essential 

dignity and worth of every human being: "■'•^^ Stewai^t's language 

was virtually identical to that which Warren "and Brandeis used 

in their ' seminal article on privacy' in' 1890. ■ 

Whil6 recognizing -the similarities between the twp torts, 

Jijstibe :&renhan\stat6d in Time that thece was a strong . difference 

defamation and invasion of privacy. " "Were this a libel* 



action, He stated, the opportunity of the dividual "to 
rebut defamatory charges might be germane. In a privacy 

case, the individual's rebuttal through channels of public 
communication would only increase exposure, mal£in/^'^bij;tal 
fe_napposite.^^^ ' " ?^ 

, When the Court applied the New- York Times actual malice 

standard to privacy in Time , it was not attempting to merge 

privacy law with that of defamation. Justice Powell writing *, 

in Gertz stated that the ' Time decision "was not an eictension of 

New York Times but rather a parallel line of reasoning. 

applied to/^n ari^lagous „value conflict. -^^^ Justice ^Brennan 
stated in 'fime i ^ 

We find applicable here the standard of kotowing 
or, reckless falsehood, nqt through blind application 

• nL.Z '^'^l^^i^'^ Sullivan. . . but Snly upon 

consideration of the factors which arise in the 
particular context ;of -the application of the New York 
statute in cases involving private individuals." 
o This is ;ieither a libel action by a private indivi- 
-S^ '2°^ ^ statutory action .by a public official. 
Therefore, although the First Amendment principles 
pronounced in New York Times gi^ide our conclusion,' 
we re^ch that conclusion only by applying these 
principles in this discrete context. 13^ 

- The Court in yiTne was dealing for the .first time with a 
false light invasion of pi^vacy which presented a val'ue conflict 
analagous to that .of protection from defamation versus press 
freedom. Given the majority's overriding concern with protect- 
ing speech regarding matters of public interest .^^^ -application 
of a malice -standard (in discrete conteVt), wlrich the Court 
found workable in the defa|iation area,: is logical. '^^^ 

Because the Court .extended protection >or press freedoms 
in^the privaby ared beyond the protecTtion given i^i defamation 



actions, it cannot be argued that privady and .defamation laws 
, were, merged in Time. A majority of the Court in Time gave 
preferred status to freedom of the press over privacy, and it 

r 

was not until Rosenbloom 'that protection for the press in the 
defamation area extended to matters of "public interest." 

'-Central to the Rosenbloom plurality op4;hion is the concept 
that when involved in an event of "public or general int,erest,-" 
the individual's interest in reputation (similar to privacy 
in Time) must succumb to society's interest in freedom of the 
press. Just as Time utilized the malice standard developed in 
the defamation area, Rosenbloom utilized a- test of "public 
interest" first proposed by Warren and Brandeis."'-^'' Brennan's 
plurality opinion attributes the term "public interest" to 
Warren and Brandeis,"'-^^ and applies to the defamation cWext 
their position that rip protection for privacy should exist where 
publication concerns matters of public interest. 

The plurality's position. was, that the subject matter^ 
not the status of the plaintiff,- should determine application 
of the New York Times standard} a key aspect of this, position 
was that both "public" and "private" individuals face substan- 
tially the same problem in rebutting defamatory material. • . 
The pluijality-was not holding, as would be appropriate in a 
privacy case, that rebuttal would" be inapposite, but that "the 
ability to re^spond through the media" for public officials -^and, 
figures depends "on the same cqmplex factor on~ which the ability 
of the private individual depends i the unpredictable eyer\t of 
the medi^a's continuing interest in the story, ""'•^^ 
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Although the core .of tj^ plurality opinion was derived from ' 
Warren and Brandeis, the plurality was- not attempting to merge 
privacy and defamation. Rather, it was borrowing from a 
related area, using what could be called another parallel line of " 
reasoning. Because Time and Rosenbloom shared the -public 
interest" stipulation as 'a foundation, the protection they 
accorded the press in defamation cases involving matters of 
public interest^ was very similar to that accorded to the press' 
in false light privacy cases involving matters of public 
interest. A majority of the Court in Gertz . however, altered 
the protection given to the press in Roserfbloom by eliminating 
the public interest test and returning to the determination of 
the status of the plaintiff. » - 

Since the Court had invalidated Rosenbloom, was the Time 

public interest stipulation also* invalid? None of the opinions 

in Gertz discussed its impact upon Time ." but the underlying. 

rationale of Gertz shows clearly that the Court was thinking ' 

solely of defamation ih that case. A major reason the Court 

gave for allowing gre.ater protection from defamation for private 

individuals rather than public figures in Gertz was that 

.public officials and public figures usually enjoy 
significantly greater'access to the channels of 
effective communication and hence have a more realis-6ic 
opportunity to counteraqt false statements than 
private individuals normally jenjoyi^l^l 

While the rebuttal, rationale .is .central to Gertz . the same rationale 
in privacy cases is ludicrous. It is therefore evident that 
the Court was not attempting to' merge privacy and defamation 
law in Gertz . , . 

' ■ '28,- 
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Nonetheless, the majority in Gertz 'desired to avoid showing 

preference to either of the competing values. This position 

raised the possibility that if presented with an appropriate 

case, the Court would reject the. Time public interest test and 

provide more prc^ction for privacy. As shown above,'^ Cantrell 

was not the appropriate case because ^t was decided in a manner 

that did not directly question the validity of yime . 

^ While Cantrell ^and Time are both false light cases, they 

differ in two important factual waysi first, the judge in 

Cantrell , as opposed to the judge in Time , instructed the jury 

that liability could be imposed only if actual malice' were 
142 

foundi ^ secondly, Cantrell involved egregious, calculated 
falsehoods. 

The element of calculated falsehoods in Cantrell may have 
led the Court to decide that there was no need to' invalidate 
Time in this case, since the plaintiff's privacy could be 
protected under the malice requiremen-^/^f Time . , By deciding on 
the narrow ground, the protect ipns affiQrded to the press in 
Time were still valid. While' application of the New York Times 
malice standard in cases of defamation was determined by the ' 
status of the defendant, iJi false. light privacy cases it was* 
still determined according to the nature of- the message.- 

Neither was Cox an appropriate case for reconsideration of 
Time in light ,of Gertz , because Cox involved the public di^- , • 
clOBure aspect of the privacy tort, and not false light. 
Conceivably, the Court .could- have created a '' Gertz " framework 
for public disclosure cases i public officials and figures would 

*. 
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have to meet an ill will malice standard (reckless disregard 

for truth would obviously not apply), while 'private individuals 

•would be required to meet a lesPd-etnanding te~st, such as 

demonstrating that the "publication would be offensive to a 

person of ordinary sensibilities. ""^^-^ 

However, the Court made no distinction between public and 

private individuals, nor did it address the question' of whether 

"the State may ever define and protect an area of privacy free 

from unwanted publicity in the press Qi.e. limit press freedoms 

in matters not of public interest] ,. . . ."-^^^ Rather, the. 

Court focused on the narrow question this case presented! 

namely, whether the State may. impose sanctions on 
the accurate publication of the name of a rape " 
victim obtained from public records*-- more specifi- 
cally, from judicial records which are maintained in 
/connection with a public prosecution and whibh them- 
selves are -open to public inspection. 1^5 

Th^ Court base^ its decision on long-staniing principles of. 

privacy law first stated by Warren ""and Brand e is and reiterated 

I 

in Tentative Draft No. 13 of the Second Restatement of Torts. ' 

"TJipre is no liability for 'giving "publicity to facts about the 

plaintiff's life which are matters of puSlic record. , . . .-1^7^' 

The majority opinion in Cox did not\^estion the conceptual 

foundation of Time . Only Justice Powell in a footnote in his 

concurring opinion, noted t^at the , ^ 

Court's abandonment of the "matter of general or " 
public interest" standard as a determinative factor 
.for deciding -whether to apply the New York Times 
i^alice standard to lief amation" litigation brought 
by private individuals. . calls into Question the 
conceptual basis of Time Inci v Hill. 1^8 
* C 

\ 
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Powell, who wrote the majority opinion in Gertz , did noi state 
that Time was invalid, but merely that because of Gertz . 
Time could be ' quest iohecl. Though not developed, Powell's 



statement about Time , when read in 'the context of his full^ 
opinion, implies that, in false light cases as in defamation 
Cades, the private individual should be given greater protection ^ 
than public officials and figUr 

However, Powell was not suggesting that ihe Court merge 

defamation and privacy law. Much of his opinion argued fpr' - 

' ^ ' 14q 

recognition of truth« as a defense in all defamation actions. ^ 

ft N o 

Further, he' stated that "causes of*^ action grounded in the ) 

State's desire to protect privacy generally implicate interests 

* 1*50 
that are distinct frotn those protected by defamation actions. *• 

In cases' in which injuries "are quite, -different fr6m the wrong- 
ful damage to reputation flowing; from false statements of fact,^** 

such as public disclosure, truth would not 'be a defense, and 

^ 1*51 
••the Constitution may permit a different balsinee to be struck." ^ 

His statement indicates that in a future .privacy case he 
would recommend protection for privacy if tinie statements. — 
not including ^matters of public ' record — were of such a private 
nature as to harm- an individual's dignity. 

In Cox the Court did not invalidate. Time in light of Ggrtz, 
nor did it attempt to merge privacy and defamation la<^. Its 
approach clearly indicated that it considered the disclosure 
tort to be distinct from false light privacy cases and defama- 
tion cases. As s^hown irT the preceeding section, a majority of 
the Court in Cox expressed a willingness to provide a more 

* equitable boundary between the competing interests in the press/ 
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privacy area than had been expressed by the -majority in Time . 

While indicating a shift in the Court's willingness to 
protect the rights of privacy, the Cox decision is incon- 
clusive on whether the Gertz decision invalidated tlje ^conceptual 
framework pf Time t Tlie Court's jnost recent privacy/press 
decision, discussed bfelow, rejected the Time ^standard in appro- 

priation cases, but di^ not discuss whether Time was also 

* • • * ^ 

invalid in* false light privacy cases. 

The Supreme Court and the Human Cannonball 

The Supreme Court recently issued a privacy/press depipion 
Involving appropriation, which is "quite a different matter 
from intrusion, disclosure of public facts, or a false light 
in the public eye. The interest protected is not so much a 
mental as a proprietary one, in the exclusive use of the plain- 
tiff's name and likeness a» an aspect^ of his identity. ••^^^ 
While Zacchini v. ScriDPS-Howard Broadcasting ^-^^ involves very 
diffei*ent aspects of privacy than thj8 ylme . Cantrell . and Cox 
cases, it was decided by a lower coui?t in a manner that could 
have resulted in the Supreifie Court's clarifying the impact of 
Gertz' on ?lme . 

Hugo Zacchini, a human ^^annonball , was performing at a 
county fair in Ohio when his performance was filmed, despite 
his objections, by ;vEWS-TV, Cleveland. The film was broadcast 
by yj^jffS during its September 1, 1972 eleveh o'clock news program, 
•and Zacchini sued Scripps-Howard Broadcasting, owner of 'iCEWS, 
for invasit)n of privady.^^^ The trial court granted -Scripps-r 
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Howard's motion for summary judgment, .and on appeal the CourX 

of Appeals for Cuyahoga County ^ reversed, holding that 

Zacchini had a cause of action for conversion and invasion^ of 

common law copyright. ^-^-^ 

The .Supreme Xourt of Ohio found that conversion^ and invasion 

of copyright were not applicable to this case.. This was an 

appropriation case, and the decisive issue, the Ohio Supreme 

Court stated, was 

whether *he defendant TV station had a privilege to 
filmland televise the plaintiff's performance, on 
, its nightly news program, and if so whether that 
privilege was abysed,156 

Citing. Time. Inc. v. Hill .^'^'^ the Ohio court concluded that the 

principle of that case "is that freedom of the press inevitably 

imposes certain limits upon an individual's right of privacy. •'^^^ 

Also citing New-York Times Co. v. Sullivan . ^-^^ the Ohio 
coUrt stated that the effect, of these two decisidns was thatt 
the press has a privilege to r'eport on matters of •'legitimate 
public interest even though suclj reports might intrude on matters 
otherwise private. "^^^ In appropriation cases in which the 
matters are .of public interes-br the Court held that the privi- 
,lege could be lost only if the intent of the- press "was not 
to rej^rt the performance, but rathdr to 'appropriate the per- 
formance for some other private use, or if the actual intent 
was to injure 'the performer. 

Justice '^elebrezze, concurring part and dissenting in 
part, questioned the Court's reliance on the New York Tim^s 
and ^jPlme decisions. Celebrezze discussed New ^ork Times and 
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its progeny stating that "the law expressed in Time. Inc".. v. 
Hill .'^« . must be viewed in light of Gertz v. Robert Welch . 
Inc , . .* Celebrezze stated that he believed the Gertz 
decision would eventually apply to false light priva(35^. 
Further, he believed the pri|iciples stated in Gertz "effeqtively 
supersede the rationale upon which Time. Iiafe. v. Hill . . . 
was based, and .therefore reliance by the majority upon Time . , 
Inc. V..' Hill is misplaced. "-^^^ 

On appeal the United States Supreme^ Court reversed. In an 
opinion written by Justice White and jo-fned by Chief Justice 
Burger and Justices Stewart, Blackmun and Rehnqulst, it held 
that the Time decision "does nbt mandate a media privilege to 
televise a performer's entire act without his consent. 
Time. Inc. v. Hill ."'-^^ the -Court declared,, "involved an 
entirely different , tort than the 'righ^ of publicity' . . . ."^^^ 
Thus, the Time public interest ^standard was inapplicable in 
-appropriation cases. - ^ 

White was careful to distinguish between appropriation and 
false light privacy cases. False light cases, he stated, 
involve -rfeputation and mental distress. In appropriation ^ 
cases the interest protected "is closely analogous to the goals 
of patent and copyright law, focusing on the right of the 
Individual to reap the reward of his endeavors,^ . . ,"^^7 ^ 
Further, false light and appropriation cases differ on the ' 
extent to which they "intrude on the dissemination of infor- 
mation to the public. "1^8 ^^^g statedi 
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In ••false light*** cases the only way to ^protect 
the interests involved is to attempt to minimize 
publication of the damaging -matter, while In^ 
"right of publicity** cases the only question ,is who 
gets to do the publishing •lo9 

White added that the Court's Rosenbloom / Gertz . and Time . 

InCf V. Firestone ^*^^ decisions do not "furnish substantial 

support for the Ohio court's privilege ruling. ffhese cases, 

he carefully noted, "emphasize the protection extended to the 

press by the First Amendment in defamatioj^ cases j^mpHasis 

addedj. . . *^when suit is brought by a public official or a 

* 172 ^ 

public figure. *• ' Also citing the Time . I^osenbloom . Gertz , 

and FiiWtocie decisions, White' emphasized that these cases 

iayblved the reporting of "events" and not ja broadcast of an * 

entire act "for which the performer normally gets. paid. "''^''^ 

The media could repor'^^^ewsworthy facts about Zacchinijjs act, 

with impunity, but \7hite reiterate^ the keystone of his 

opinions - ' : ^- - " 

Wherever the line, in particular situations is to ^ 
be drawn between media reports that are protected, ^ ^ 
and those that are not, we are quite sure that the , 
First and Fourteenth Amendments do not immunize 
the media when' they broadcast a performer's entire ^ 
act withbut his consent. 17^ 



White's opinior;i is bereft of any consideration of when 

r 

First Amendment rights -might be acc'ommod-ated differently in 

appropriation cases. However, he did discuss the importance 

of protecting a performer from an unauthorized bJ^dadoast of 

an entire performj^cei' ^ 

,The broadcast of a film of jfetltioner's entire act 
' poses a substantial threat .to the economic value of 
' that performance. , . . The effect of a public broad- 
cast or the performance" is similar to preventing 
' petitioner from charging .an' admission fee. 175 
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White added that protection of a' performer does more than 

compensate for time and energy invested in an'acti ••the 

protection provides an economic incentive for, him to make the 

investment 'retired to produce a performance of interest to 

the public. , This same consideration underlies the patent and 

copyright laws long enforced by this Court . 

White's opinion is also bereft of discussion the impact 

of the ••entire performance" standard on freedom of expression. 

Justice Powell, however, in a jdissjenting opinion in which 

Justices Brennan and "Marshall* joined, " argued that this standard 

would have a chilling effect on freedom" Of express ion i 

Hereafter whenever a television ^lews editor -is unsure 
whether certain footage received f3j:om a camera crew 
. might be held to portray an "-jentire act" he may decline 
coverage — even of clearly newsworthy events — or con- ' 
fine the broadcast to yvatered-rdown verbal report'ing,. 
perhaps »with an occasional still picture. ' The public 
is then the loser. ' This is hardly the kind t)f news 
reportage that, the First Amendment is meant to foster. 

177 

Powell argued that the ^irst Amendment required a different^ 

"analytical starting point"" than that used by the maj'orityi 

Rather than begin with a quantitative analysis of the 
performer's behavior— is thii or is this not his entire 
act?~we should, direct initial attention* to "the- actions 
of the news mediai what use did the statdoijr make of 
the film footag'e? / When a^lm^i'lsi used, as'Si^tAre, for 
a routine jrortion* of a re^lar news program, I -would ' 
hold that the First- Amendment protects that station 
from a "right of publicity" or "appropriation" suit," 
absent a strong showing by the plaintiff that ^e news 
broadcast was a subterfuge or cover for private com- . 
mercial exploitation. 178 " - • . , 

Powell believed that the "entire perf ormajic?" standard would 
present difficulties in future cases "in determining ju^t what 
constitutes an 'entire act. . . .••♦1''9 * ^ 
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Justice Stevens also issued a brief dissenting- opinion 
in t^ich he stated it was unclear whether the Ohio\ Supreme 
Court was resting its decision on federal constitutional grounds^ 
or on common law. He considered the, basis of the state 
court's decision to be "suf f ic±ently doubtful** that he would 

remand the case to "that court for clarification of its holding 

* 180 
before deciding the federal constitutional issue.*'- 

, By 'deciding Zacchini on very narrow grounds, the United 
States Supreme Court did not discuss whether Gertz had invali- 
dated Time in false light cases. Like the Uantrell ^ and Cox 
decisions, Zacchini was not considered by the majority of the 
Court to be an appropriate vehicle -for a discussion of the 
impact of Gertz on Tijne. However, Zacchini' is importarit because 
it emphasizes the Court's recognition of the value of pro- 
tecting privacy and the differences between the false light 
and appropriation aspects of privacy. The" Time "public interest** 
^standard is considered ,by the Court to be inapplicable in areas 
other than false ligh^fe. A discussion of whether Time is still 
valid ifi f.alse light cases will evidently have to wait, until 
an appropriate false light case comes before the. Court. 

^ ' ' - - ' N 

Conclusion 

* 

Justice Harlan •s'> dissenting opinion in Rosenbloom statedt 

Reflection has-convinced me that my earlier opinion 
fin Curtis Publishing v. Butts lSl^ was painted with 
sonjewhat too broad a brush and thai; a more precise 
balancing of the conflicting interests involved is 

. called for in this delicate area. 182 

. #" 

> * * • I ^ 

. ' 37 ' }: ■ ' 
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Though Harl-an has since left the Court .and" his" statement 
concerns libel, his concern for "more precise balancing" 
is clearly reflected in the Cox majority's recognition of the 
need to protect both privacy and freedpm of expression. 

By rejecting subject matter claiSsif ications bepause they 
may "too often result in an impropeil -balance between the com- 
peting interests," the Gertz Court sought "a more appropriate* 
acc^immoda^ion between the public's interest in an uninhibited 
press and its equally "[emphasis added] compelling need for . 
judicial redress of libelous ut^rances . ""^^^ Given the 
emergence of the Court's concern with "accommodating" values 
that conflict with freedom "of speech, particularly whfen private 
individuals are involved, the validity of Time comes into 
question. 

Accommodating competing values is a difficult task, but 
the gert^ decision and the tone of the Qox decision indicate 
court has Attempted and will a'ttempt to pad'ht with a 



that the 



finer bruish^ 
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NOTES 



Rosenbloom v. Metromedia .- 403 U.S. 29, 91 S.' Ct. 1811, 
. 29 L. Ed; 2d 296 (1971), (Harlan, J. dissenting)', at 72 n.3, 

^e:hl9 ir.S. 245, 95 S. Ct. 465, -42 L.> Ed. 2d 419 (1974).' 
(Hereinafter cited as Cantrell . ) 

'^420 U.S. 469, 95 S. Ct. 1029, 43 L. Ed.- 2d 328 (1975). ' 
(Hereinafter dited as Cox . ) " . 

.^85 U.S. 374, 87 S. Ct.. 534, I7 L. Ed. 2d 456 (I967). 
(Hereinafter cited as Time . ) , • 

^^lor a general study of privacy and the press, see Don 
R. Pember, Pr ivacy and the Press . (Seattle 1 University of " 
Washington Press, 1972). Charles Fried 's Priva cy. 77 Yale 
L.J. 475 (1968) and Arthur Selwyn Miller's Privacy in the Modern 
Corporate State. 25 Admin. L.R. 231 (1973) present discussions 
of the meaning of privacy. Also see Parker, A Definition of 
Privacy, 27 Rutgers L. Rev. 275 (1974). For a- discussion of 
the Me.lklejohn theory as applied in press/privacy cases, see " 
Bloustein, The First Amendment and Privacy 1 The Supreme Court 
Justice a nd the Philosopher . 28 Rutgers I.., Rav. "(ipyZt). 

^403 U.S. 29, 91 S. Ct. 1811, 29 L. Ed. 2d 296 (19?!). 
(Hereinafter cited' as Rosenbloom . ) 

'^418 U.S. 323, .94 S. Ct. 2997', 41 L. Ed. 2d 789 (1974). 
(Hereinafter .cited as Gertz . ) 

/ ' \illiam Prosser's influential article' Privacy . 48' Calif. 
L\ Rev. 383 (I96O), divided the privacy tort into a complex of 
fqurt ■' • " , ■'^ .. _ 

1) Intrusion upon the plaintiff's seclusion or solitude, K 
or into, his private affairs. 

2) Public disclosure of embarrassing private facts 
about the plaintiff. 

3) Publicity which places the plaintiff in a false 
light in the public eye. ^ ■ 

4j Appropriation,, for the defendant's advantage, of 
, • the plaintiff's name or likeness. 
At 389. 

For a critique of Prosser's article see BlousteinC Privacy 
as an Aspect -of "H uman pignityi An Answer to Dean P rosser. 39 
N.jy.U.:L. Rev. 962 (1964). 
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*^^This monograph does not examine all defamation decisions 
whicxh followed the Time decision. Rosenbloom and Gertz are 
examine^ because they are closely related to and may have impact 
upqn the Cupreme Court's privacy/press decisions. See Fr«ckt, 
The Evolving Law of Defvamationt New York Timea Co. v. Sullivan ' 
to Gertz y. Vspbert V/elch, Inc. and Beyond / 6 Rutgers Gam, L*- J; ^ - 
^71 (1975). Recently the Court- reaffirmed Gertz in Timet Tnc . 
V, Firestone . 424 U.S. 44^,^96 S. Ct. 9^58, 47 L. Ed. m 154 
(1976). 

"^°45 U.S.L.W. 4954 (June 28, 1977).. Also see Ohio. 
St* 2d 224, 351 N.fi. 2d 454 (1976^ 



ijfni 



11 ' • ^ 

This^ study does not closely examine the. lower court 

decisions in each of these cases, nor does it examine the theory 

of the First Amendment in each ca^e^ These areas are exaMned 

in the larger study .stemming from this monograph; $ince this 

study deals with onl^r ,the privacy/press issue, .the reader is 

referred to other Supreme Court privacy decisionsi marital 

privacy--- C?riswold v. State of Connecticut . 381 U.S.^ 479, 85 

S. Ct. 1678, 14 L. Edr 2d 510 (1965); eavesdropping— Katz v. U.S. . 

389 U.S. 347f 88 S. Ct. 5Q7, 19 L. Ed. 2d 576 (1967)1 abortion— 

Roe V, Wade , 4l0 U.S. 113, 93 S. Ct. 705, 35 L. Ed.: 2d 147 (1973)* 

Also see Doe v. f^^cMillan , 4:1.2 U.S. 306, 93^ S. Ct. 2D18, 36/ 

L. Ed. 2d 912 (I973) , a casp involving legislative ammunityi and 

Paul V. Davis . 424 U.S. 693', 96 S.-Ct. 1155, 4? L. ^d. 2d 405 

(I976) , - a case involving due process. ErznozAik v. City of 

Jacksanvllle , 422 U.S. 205, 95 S. Ct. 2268, 45 ,L. Ed. 2d 125 

V (1975) involves a city ordinance which prohibits drive-in 

.^^^ ^l^aters from exhibiting films containing nudity. Thqugh 

Erznoznik involves the FirSr Amendment, it is not discussed 

here because ^f its very limited claims oh privacy. 

^^A detailed description of the Hills' experience appears 
in the Supreme Cour4; Recdrd for 385 U.S. 374 (-Transcript , of Repord 
pp^. 20-79). • 

- ^^Sections 50-51- The New York courts have broadly construed 
the statute to. give a rigjit enaction in^cases where there was 
material and substantial falsification of facts .'^ See Spahn 
y. Messner 18 N.Y. 2d 324, 221 N.E. 2d 543 (1966). - * 

* ^^The original draft of the Life .article stated the play was 
a ••somewhat fictionalized" account of the Hills' experience. 
See 385* U.S. at 393- In a brief submitted to the Supreme Court, 
attorneys for Hill contended that "neither the First Amendment 
nor any other important constitutional interest requires this 
court to supplant a state rule which, as here, protects persons 
from deliberately false, injurious works. . . . •• 385 U.S. 374, 
Appellee's Brief at 46. 

^ ^^385 U.S. tft 379. In ^ brief submitted to the Supreme 

Court, attorneys for Time, lac. argued that the Court should 
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extend "general constitutional protection to the pre-ss against 
damage awards, . -i under the law of privacy, at least so long 
as the publication. . . makes some contribution to the dissemina- 
tion- of. . . news." Appellant's firief at 32. 

■^^18 App. Div. 2d if85, 2^0 N.Y.S. 2d 286 (1963). ' 

■^^15 N.Y. 2d 986, 20? N.E. 2d 60^^/(1965). 

, {^^5 U,S. 374. ■ ' . 

■••^376 U.S. 25,4, 8^ S. Ct. 710, 11 L. Ed". 2d 686 {1961^). 
In the Times decision the Supren^e Court prohibited a "public 
official" from 'recovering damages for a "defamatory falsehood 
relating to his official conduct unless he proves that the 
statement was made with 'a-ctual malice'— that is, with know- 
ledge that it was false or with reckless disregard of wh^her 
it was fals^ or not." At 279-80. / 

^°385 U.S. at 387. . • 
31 

Id. at 387-88. For a discussion of lower court privacy/ 
press cases since Time, see Pember and Teeter, Privacy and the ■ 
Press Since Tim et Inc. v. Hill . 50 Wash. L. Rev. 57 (1974). 

^^385 U.S.. 374. 

23 • 

■^See Nimmer, The Right to Speak from Times to Time . . ' 

56 Calif. L. Rev. 935 (I968). 

24 > . 
Curtis Publishing Co. v. Butts and Associated Press v . 

Walker . 388 U.S. I30, 87s. Ct. 1975, 18 L. Ed. 2d 1094 <1967). 
See Kalven, The Reasonable Man and the First Amendment! Hill . 
Butts, and Walker . -1967 Sup. Ct.^ Rev. P67, and T^prtplamfln, ■ 
The Fir st Amendm ent and Protection of Reputation and Privacy. 
56 Ken. L. ^J. 718 (I967). ] ' 

^^403- U.S. 29. ^ ' • ' 

26 

The police official' stated that his definition of obscenity 
-was "anytime the private 'parts is showing of the female or the 
private parts is shown of males." Id. .at. 32 n.4. 

27 

The trial judge instructed .the jury that as a matter of • 
law, the nu^fet magazines distributed by Rdsenbloom were not ' 
obscene. Id. at 06. - ' 

: ^ 'ha. ■ . 



^^289 F. Supp.* 737 (E.D.' Penn. I968). 
%15 F-. 2d 892, at 896 (3rd Cir. I969). 



. • ^03 U.S. at 43-44. In an accompanying footnote the 
plurality stated, ".Ve are not to be understood as implying that 
no area of a person's activities falls outside the area of publi 
or general interest." At 44 n.l2. 

^^418 U.S. 323. * . 

"Frame-upi Richard Nuccio and the War on Police." 
American Opinion .- April I969. 

34 

See n.19 supra. , 
^^418 U.S. at 329. See 322 F. Supp. 997 (N.D. 111. I970). 
. ^^471 P. 2d 801 (7th Cir. 1972). " 
^''418 U.S. at 332. 

^^390 U.S. 727, 88 S. Ct. 1323, 20 L. Ed. 2d 262 (I968). • 

U.S. at 332. 

40i ^ 

418 U.S. at 34^50. In the sense that "actual malice" 
must be proven' before punitive damages can be awarded, New ' 
York Times does apply to private individuals under GertzT " 
See Brosnahan, . From Times v. Sullivan^ to Gertz v. V/elch7 Ten 

Xears of Balancing Libel Law and the First Amendment . 26 ~ 

Hastings L. J. 777 (1975). ' = 

^ ^■'•385 U.S. 374. , , - ■ 

■ 42 ' -■ ■ ' 

'n .^f^.^^y'^fSh, Privacy an d a Free Press t A Contemporary ' 
Qonflict m Values , 3 N.Y.L.F; 453 (1975) at 478. Nimmer, supra , 
n.23 asks, "Was the Court right, in drawing- the definitional 
balance line for privacy in approximately the same place that 
It drew the line for defamation? I think "the Court was in 
error, and that the error derives from the superficial simi- 
larity between defamation and the particular form of' privacy 
Invasiori presen-^d by the Time case." At .956-957. 

,^^42" L. Ed. 2d 419. 
44 

v« ' X "legacy of the Silver Bridge," The Plain Dealer -Sunday 
Magazine . Aug. 4, I968, at 32. ' ' — ^ 

'45) ■ • 

* l^rh ^26. The Supreme Court believed that the- 

District Judge was referring, to the common law standard of 
?S ion not the New Y or lc Times actual malice standard. 

it"'n '^^^^^ dismissed, the. actions of three > 

of the Cantrell children. , ; , . • < 

^^^^ ^973). The Court of Appeals also-' 
concluded that there was insufficient evidence to find that the 



photographer, Conway, had portrayed the Cantrelis in a 
false light. The Supreme Court agreed on this point, L. Ed. 
2d at 427, n.5. 



^'''42 -L. Ed. 2d at 428. 



A 



Id. at 427. Forest City Publishing Co. was also found 
liable under the doctrines of respondeat superior . ~^Id. at 
428. 

49 ' 

^^The District Jjidge instructed the jury in parti "The 
constitutional protection, for speech and press preclude redress 
for false reports of matters of public interest in the absence 
of proof that the def endan^t^ published the report with know- 
ledge of its falsity or in reckless , disregard of the truth." 
Id. at 425 n.3. Compare Time. Inc. V. Hill . 385 U.S. 374 at 394-95. 

Ed. 2d at ,426. 

^■^43\L. Ed.^2d 328. 
52 

The Court might have also addressed the press/privacy 
conflict in another case considered during the 1974-1975 term. 
Roe V. Doe . 42 A.D. 2d 559, 345 N.r.S. 2d 560 (1st Dep't 1973), ' ' 
a ff 'd mem. . 33 N.Y.^2d 902, '307 N.E. 2d 823, 352 N.Y.S. 2d 626 
(1973), cerj;^ granted . 4l7 U.S. 90!?, 94 S. Ct. 2601, 41 L. Ed. " 
2d 210 (1974) . The case involved a preliminary injunction 
restraining the distribution of a book written by a psychiatrist, 
which. related the case history of a former patient. In addition 
to the privacy issue, this case involved prior restraint and 
physician-patient privilege. . After hearing argument on December 
18, 1974, the Supreme Court dismissed the writ of ^rtiorari- 
as improvidently granted on February-l9, 1975. 420 U.S. 307, 
95 S. Ct. 1154, 43 L. Ed. 2d 213 (1975). See Notet Roe v. Doe i 
A Remedy for Disclosure of Psychiatric Confidences . 29 Rutgers L# 
i?ev. 190 (1975). ^ ^ _ 

53 

^^Attorneys for Cox, in a Reply Brief filed after tlie Gertz 
decision, argued that Gertz did not apply in this case. See 
Cox Broa d castin g v. Cohn . 43 L. Ed; 2d 328, Reply Brief of 
Appellants pp. 21-22, n.44. 

^'^Georgia Code Ann. Section 26-9901.' Wisconsin (Wis. Stat; 
Aijin. -Section 942. a2), Florida (Fla. Stat. Ann. Sections 794.03, 
794.04), and South Carolina (S.C. Code Section 16-81) have 

similar statutes^. ^ » " 

. ■ • 

55 • ' 

<-'Wassell believed that the nameWiad been released prior 
to the broadcast. See Cox Broadcasting v. Cohn . 43 L. Ed. 2d 
328, Affidavit of Thomas Wassell.in Opposition to the Plaintifi''s " 
Motion foi: Summary Judgment (Aug. 14, 1972)'. 

^^43 L. Ed. 2d 328. at 337, . ' " 
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42 



57 
58 



231 Ga. 60, 200 S.B. 2d 12? (1973). 
231- Ga. at 68-69. 



^^43 L. Ed. 2d at 3,50. The .Court^als<r stated, "If there 
are privacy- interests to be protected in Judicial proceedings, 
the States must respt)nd by means which avoid public dobumen- . 
tation or other exposure t)f private information." At 350. 

^^Id. at 349. The Court " recently denied certiorari to a 
case involving public disclosure of private fac'ts that 'were not 
a matter of public record, Virgil v. Time. Inc .. 527 F. 2d 1122 
(9th Cir. 1975), cert, denied . 425 U.S. 998, 96 S. Ct. 2215 
(1976). The case involved a Sports Illustrated article on 
body surfing which described several bizarre nor^surfing 

• incidents in one surfer's life. It presented the following 
questions to the Supreme Court 1 "1. What is standard of 
constitutional protection for truthful public- disclosure of 
private facts'? 2. Is application of such standard question 
of law or question of fact?" 44 U.S.L.W. .3551^ Justices 

• Brennan and Stewart would have granted certiorari. 

^■••385 U.S. 374. ^ • 



62 



63 
64 
65. 



■43 L. Ed. ^d 328, 
385. U.S. 374. 



Id. 



Id. at 388. Brennan added that a "broadly defined freedom 
of the press assures the maintenance qf our political system 
and an open society." At 389. See- Bloustein, supra n.5. 

«^^Id. at 388-89, 4 Elliot's Debates on the Federal Consti- 
tution, 571 (1876 ed). • 

'Id. at ^88. New York Times Co. v. Sullivan . 376 U.S. 
at 271-^72. Brennan also stated that 1;h^ "constitutional guaran- 
tees [of freedom of the press] can tolerate sanctio/is against" - 
calculated falsehood without significant impairment of the^.r 
essential function."" Id. at 389. 

68 ' ' • • ' 

-The Court' was clearly concerned about self-censorship 1 

"Pear of large .verdicts in damage suits yfor innocent or merely 

negligent misstatement, even fear of the\ expense involved in 

their defense, must inevitably cause publishers to 'steer. . .'- 

wider* of jbhe- unlav^ul zone'.- . .■."■* Id. at 390. 

^385 U.S. at 40? (Douglas,. J. concurring). Douglas ih 
particular believed that narrowing the ambit of the First 
Amendment made a "chUling effect" oh free expression possible. 
Id. at. 401. . ^ 
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1^3 

"^^Id. at ^01. (BlacKi J# concurring). Justice Douglas 
Joined Black's eoncyrring opinion and also issued a separate 
Qoncurring opinion. 

^^Id. at 400.* Black added, '•The •weighing' doctrine plainly 
encourages and actually invites judges to choose- for themselves 
between conflicting values, even where, as. in the First Amend-, 
ment, the Founders made a ^chaice of values, one of which is a 
free press." At- 399 • 

72 

Id. at 401 (Douglas, J. concurring) • 

. .''hi. ' 

Id. at 409 (Harlan, J. "concurring in part, dissenting in 
part). Citing a negligence standard in libel ( Layne v. Tribune 
Co., 108 Fla. 177, 146 So. 23^ (1933)). Harlan stated, "The 
press should not be constitutionally insulated from privacy 
actions brought by parties in the position of Mr. Hill when 
reasonable "care has not been taken ih ascertaining or conunuai- 
cating the underlying -facts'. . . At 409' n.6. 

75 

'-^Id. at 407. Compare the distinction Harlan draws between 
public and private individuals, at 408-9, with Geriz 418 U.S. > 
323, at 344-45. 

''^Id. at 410. 

^^Id. at 412 (Fortas, J. disSen^ng). 
^^Id. at 41K 
at. 420. 

80, 





385 U.S. 374. 



eytagh. Supra n.42, at 465. 



82 > ' 

^ 403 U.S. 29. Justice Douglas did not participate in*. the 
consideration or decision of this case. 

-^Id. at 43, quoting New York Times Co. v. Sullivan . 376 
U.S. at. 270-71. The emphasis was added in the Rosenbloom 
decision. 

.•^^76 U.S. 254. • , . 

-^403 U.S. at 49-50. Calculated falsehoods, however, were 
not protected. See Garrison v. Louisana , 379 U.S. 64, 85 S# Qt. 
lW9 U964) 13 L. Ed.. 2d 125. ^ 

'86 

^ • , "^403 U.S. at 57 (Black, J. concurring). See also his 
concurring and dissenting opinion in Curtis Publishing. Co . 
y. Butts . 388 U.S. 130, at I72. ^ 



45 



87 

'id. -at- 60. 
89 



403 U.S. at 59 (Whi^je, J. concurring). • 
88. 



^Id. at 66 (Harlan, J. dissenting). 

90 ' f > 

Id. at 64. . Also see th-e distinction drawn between public 

and private individuals, at 70. 

91 ^ 

^ Id. at 78 (Marshall, J. dissenting). Marshall was 
quoting Justice Stewart's concurring 'opinion in Rosenblatt' v . 
Baer, 383 U;S. 75, 92, 86 S. Ct. 669, 15 L. Edl 2d 597 (1966). ' 

• ^^Id. at 86t 

"Id. at 84. Marshall also 'foreshadowed the Gertz decision, 
arguing that strict liability was impermissable. At 86-87. 

9^418 U;s. 323. - ' 

96 • ^ ■ " - 

Id. at 347-48. There* was also a change in .the composition 
of the Court. Between Rosenbloom and Gertz . Black and Harlan 
left and were replaced by Powell and Rehnquist. 

*^^Id. at 342. . - 

^®Id. at 341. ''^ 

^%d. at 346. . , . . 

100. 



.■'•^■'•Id. at 354. 



Id. at 353 (Blackmun, J. concurring). 
102. 

OUl( 

103. 



'Id. "If my vote were not needed to create a majority, 
I would adhere. to my prior vieW." At 354. 

'id. at 355 (Burger; C. J. dissenting). 
104 

Id. at 356 (Douglas, J. .dissenting). 
105 - . . 

Id. at 361 (Brennan, J. diss.enting) . Rosenbloom .. he 
stated, struck the proper accommodation between "avoidance of 
media self- censorship and protection of individual reputations 
• • • • *S) At 361. , . 

-^"°Id. at 370 (White, J. dissenting). 

•^°''ld. at 403. 

^°®Id. at 400.- 
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45 

•■•^^Id. at 370. * ^ ^ , 

■'■■'■^Id. af^OO.- ' . 

4.U ^^^P'v^"*^ 3^7-48. Because of the propensity .of juries in 
the 19oOs to award staggering punitive damages ( Rosenbl-oom 
is an example), the Sertz barrier to punitive damages is in 
favor oj the press. By requiring proof of actual damages',' with 
the punitive requirement, the Court may have been trying to 
deter litigation and liecrease self-censorship. However, the 
private individual has substantially greater opportunity for 
recTovery under Gertz than under Rosenbloom . 

■^^^42 L. Ed. 2d 419. , ' " 

"^^^Id. 426i ^ '■ ; 

114 

Much of^ the opinion is a discussion of "actual malice" 

and "common- law malice. " Id. at kZ5~Z7. 

^^■^See Garrison v. Louisiana 37.9 U.S. 64. . * . 



^^^See n.49 supra. 



■ ■'•■'•''42 L. Ed. 2d at 429 (Douglas, j. dissenting). ^ • : . . 

^ ■'•■'•^43 L. Ed. 2d 328.' ' 

119 • ' • " 

Significant problems barring a decision for Cohn were 
that the individual whose privacy was directly invaded was 
deceased, and that Cynthia Cohn' s identity .as a' rape victim 
was a matter, of public record. 

120 

„ ^^"'^^ ^- Sullivan. 376 U.S. 254, and sHeppard 

l^^gaxweii, jm U.S.- 333. 86-.S. Ct. I5O7, 16. L. Ed. ^d 600^ 

191 

"^■^43 L. Ed. 2d at 34-7. * 
^^hd. at 345. . . , ' , 

"^^^Id. at 346. ■ • 

^^^Id. at 347. 

12'5 ' ' ' * 

•^See n.59 supra. 

Id. at 353 (t)ougi:as, J, concurring). 

127 

'Prosser, supra n.8 at 400. See -398 for comments on 
public disclosure. Prosser posed the question of Whether false 
light .privacy "is nat capable of swallowing up and engulfing the 
whole law of public defamation. ..." At 401. t 



/ 



. » • 

• •'•^^385 U.S. 37^, at ^384 n.9. 
129 

^383 U.S. 75. 92, 86 S. Ct. -669, 15 L. Ed, 597 (1-966)'. 

(Stewart, J. concurring). . ^ i \ 7 ,t 

' 130 

IQT noSn^" Brandeis, TShe Right to'PrW»ny., Harv. L. Rev. 
193 (1890). Also see Kalven, Privacy in Tort Law—Were Warren ' 
and Brandeis Wronp;? 31 Law and Contemp. Prob. 326 (I966) . — 
and Bloustein. Privacy. Tort Law and the Constitution! Is 
gt^Safrrl ^Ii '(1968)?''^ unconstitutional A Qjll? 

•'■-.^■'■385-U.S. at 391. ' . ■ \ ' ) 

132 ' »' 

^r, JV^^ice^ "arlan stated in his separate opinion in Time ' that 
hi ^^J^V- privacy cases "the "opportunity to r^HIt may 

?d • «f Jnp °f reiterating" the false alleiations. ^ ^ 

pari) " (Harlan, J. concurring in part, dissenting in ' 

^^^^18 U-.S. 323, at 33^,' n.6. / • 

134 

"^2^ ^''^ 390-91. Nimmer, supra n. 23, stated that if- . 

B«i?i!i VJ^*®"'?"^^ light privacy cashes are neces- 

sarily reputation injuring, then the Time decision was, correct 
; , . in applying the N ew York Times standard.^ At 963. 

ir!!I«?n$!}^r-^?''^''^?y protects "not reputation, but the interest^ 
in maintaining the privacy of certain facts." At 958. He felt / 
that the Court failed to, recognize this in TimeV and hence the 
^ISed°?h°^ New York Times malice stfed^as iSco^reSt. 
S^i^f^ ? ^i^^.^alse light cases are logical extensions of 
private facts (disclosure) cases, and it was falla-cious to 
equate false light with defamation. . At 963. . 

135 ' - 

385 U.S. at 388-89. Also see Bloustein, supra n.'5; - ^' 

9 ■ ^^^"S^"'^.^ V. Curtis Piat)lishing .Co. . 303 F. Supp.. ^22 
(D.S.C. 1969). Corabi v. Curtis Publishing Co .. l^l^l vt. i32 
273 A. .2d 899 (1971). Kent y— pittsburgh Prp^ . ' Sudd 
Lni ^^•S^^tAo^?-^^), a nd Varnish v. Best Mediu/ p^-jhl^.^-^n ^PP- 

lo ?:isf ?||h?\^sef f • ^''''^ - applicatio'n'if 'L- 

137 

Warren and Brandeis, supra n.l30, at 214. 

^^^^403 U.S. 29, at. 31. n.2V 

•* 139 ' ' 

^Warren and Brandeis, supra n.- 130, 'at 214. 

•'^''403 U.S. at 46. , - . . • 

•'■'•'^^418 U.S. 323, at 344. The Court also realized 'that -an 
opportunity for febutt^l seldom suffices, to undo harm from 
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Jl7 ■ . ^ ' 

defamatory falsehood." At 344 n.9. Compare Rosenbloom . * 
403 U.S. 29, at 46. • - 

"^^^See n. 49 supra. 

•^■^^43 L. Ed., 2d 328, at 346. This would draw upon one of 
the distinctions made in Gertz between public and private, 
individuals I the public individual runs the "risk of closer, 
public scrutiny." .At 344. 

144 

. • Id. at 347. ' ( ^ 

146 •- , ' 

• -"^"Supra n.il30 at 216-1?. 

. ^^'^Section 652D, Comment c at 114. Compare Briscoe v . 
Reader's Digest 93 pal. Rptr. 866, 483 P. 2d 34 (1971). 

43 L. Ed. 2d 328, at 351, n.2 (Powell, J. concurring). 

^^%d. .at 351-52. He was responding to the majority's 
statement at 34^!^ that whether truth was' a defense in' a defaniation 
action brought by a. private person was an "open" question. 

•■^^^Id. at 352. . * ' 

■) •'■■^^pirosser , supra n. 8, at 4o6. ' • - ' 

''•^^45 tr.s.L.w; 4954. 

^^Section 652C, Tentative Draft No. 13 of the Second 
Restatement of Torts (I967O states, "One" who^ appropriates to 
his own- use or benefit the name*or likenesd of another is 
subject to liability to the other for invasion of his privacy.'' 
This aspect of privacy -has been terrtefl "the right of publicity." 
See Nimmer, The Right of Publicity . 19 Law and Contemp. Prob. 
203 (1954), and Comment 1 Transfer of the Right of Public itv i 
Dr&cula's- Progeny and .Privacy 's.StePch-Lld . 22,.U.C.L.A. L. Rev. 
1103 (1975). / . 

■'•^^Se^e 351. N.E. 2d 454, at 456-57. 
^^^Id. at .460. 

■'•^?385 U.S. 374. \ 

«> ^^^351 N.E. 2d at 460. 

■••^^376 U.S. 254. ^ . ^ ' • 

■^^"351 N..E. 2d at 461. 
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Id. ^It might algo be the case.:that the press would 
be' liable if it recklessly disregarded contract . rights, existing 
between plaintiff and a third person to present the performance 
to the public. ..." At 461. 

162 f 

Id. at 463 (Celebrezze, "J. concurring in part, dissent- 
ing in part). ^ ^ ^ 

^^^Id. at 464. . . ' / 

45 U.S.L.W-. at 4956. 

. ■^^hss U.S. 254. . ' . 

- 166, 



■'■^''id. at 4957.' 



45 U.S-.L.W. at 4956. 



^''^96 S.Ct. 958 (1976). This decision reaffirmed the 
Court's posrfeion in Gertz . • 

y-^45 U.S.L.V7. at 4957. .4 
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Id. . 

/ ■'•^''id. at 4958-59 (Powell, J. dissentVng>. 

i^^id. at 4959. • .' '.■ ' " 

■'•''^Id. at 4958 n. 1. 

■'•^^Id. 'at 4959- (Stevens, J. dissent^ig). 
■••^^388 U.S. 130. " . " 

■••^^403 U.S. 20, at 72 n. 3. (Hanan, J. dissenting). 
'■' ^^^ Time. Inc. V. Firestone .. 96 S.Ct. 958^^? 966. • 
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